Jaasma v. Shell Oil Company
The Third Circuit Court of Appeals has recently issued a precedent setting decision in the case of Jaasma v. Shell Oil Company, 412 F3d 501 (3rd Cir. 2005).  The case is significant to all property owners, but particularly those whose land is, or has been, under environmental review.  It held, as a matter of first impression, that a property owner could recover damages for the loss of use of the property caused by temporary uncertainty surrounding the environmental status of a property created by a Department of Environmental Protection (“DEP”) investigation.   

Plaintiff Alice Jaasma owned a 1.3 acre parcel of land in West Paterson New Jersey which   she   leased to Shell in 1988.  Shell had been operating a gasoline service station on the premises since 1961.  The lease provided, in pertinent part:

It is also agreed that all gasoline, waste oil and fuel oil tanks shall be removed from the premises at the Expiration of the Lease by Shell and the premises restored to its original  state…….Shell shall comply with all applicable environmental laws…….

         Shell exercised an option to terminate the lease. After the lease’s termination, Jaasma learned that the property had been contaminated by the operation of the service station and was the subject of two environmental investigations by the DEP.  The earlier had been pending since 1990 and the second resulted from the removal of Shell’s oil tanks just days before the lease terminated on October 31, 2001.  Shell acknowledged its responsibility for the cleanup and, under DEP’s direction, removed massive amounts of soil from the property as part of its remediation.   The investigations continued while Shell performed rounds of sampling events to determine the level of groundwater and soil contaminants on the site.  Shell did not complete all the submissions required by DEP until September 29, 2003.  After assessing the data, DEP was able to issue No Further Action Letters to the investigators on February 18, 2004.  The No Further Action Letters warranted that groundwater and soil contaminants satisfied regulatory guidelines and were at acceptable levels.   Twenty-eight (28) months after Shell terminated the lease, the DEP certified the property was clean and concluded its oversight.

Alice Jaasma commenced suit to recoup the monthly rent Shell would have paid for the  28 months after Shell terminated the lease.  She alleged her ability to market the property was impaired during the environmental investigations because of the uncertainty over its eventual outcome.   

Shell argued in the District Court that New Jersey recognizes only two measures of damage for impairment of property rights, those being diminution in value and the cost of repair or remediation.  Shell argued that neither measure applied to plaintiff’s claim because Shell remediated the property at its own expense; and, the No Further Action Letters certified the property was clean and restored to its “original state”.  Conceding the harm was temporary, Jaasma nevertheless claimed substantial monthly losses flowed from the contamination because she was effectively deprived of her property’s use during the period between October 31, 2001 and February 18, 2004.   The District Court granted judgment as a matter of law against Jaasma.  It held plaintiff had not established that defendant breached its obligations under the lease agreement; and in any event, she had not suffered cognizable damages because loss of use was not recognized in New Jersey.  

However, the Third Circuit reversed the decision of the lower court, and issued a definitive statement of  New Jersey law on the measure of damages that can be applied for breach of a commercial lease.  It held that temporary loss of a property’s use was cognizable in New Jersey, and that a landlord may recover lost rental income as compensation.  Of particular significance is the Third Circuit’s finding that:

“(E)ven in the absence of actual pollution, a claim is cognizable under New Jersey law for the period of uncertainty following a pollution incident, particularly where that uncertainty is due to ongoing investigation by the state environmental agency.”

The Court’s decision is important for all owners of property undergoing an environmental review.  A property owner need not prove its property was actually contaminated to recover for loss of use, but must show that a pollution incident resulted in an ongoing investigation where the final outcome of a property’s condition was questionable.  

The Third Circuit also needed to consider the meaning of the term in the lease requiring  that, “Shell shall be in compliance with all environmental laws….” and shall return the property to its “original state.”  

Shell argued it did not breach these terms of the lease because the applicable regulations contain reporting and remediation requirements (with which it undoubtedly complied), but do not explicitly require a No Further Action letter be obtained from DEP. See, NJAC 7:26E-1.1, et seq.  The Third Circuit held the lease’s reference to “original state” obliged Shell to not only leave the property free of physical contamination, but in a marketable condition.   The Court stated: “We believe a factfinder could reasonably find that the property was not fully marketable prior to the issuance of the NFA.”


Any further information regarding this decision can be obtained by contacting Anne Ward, Esq.  (973-643-0040, Ext. 117) or at Anne@lep-lawyers.com.   Ms. Ward briefed this matter before the lower court and Third Circuit.
